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People who know the law are better able

to stand up for their rights and have

greater control over their own lives.

Research shows that one out of every five people will experience mental

illness at some time in their lives – it may be mild or severe, short term or

long term. You are more likely than most people to come into contact with

the police and the courts if you have a mental illness. This may or may not

mean that you have committed a crime. It is estimated that at least 70% of

people in prison have experienced mental illness. If you are aware of your

rights you will be in a better position to protect yourself as you progress

through the criminal justice system.

This book is about laws in Victoria that apply to you if you are involved in

the criminal justice system and have a mental illness. Many laws apply to

all people who are involved in the criminal justice system but there are

some laws that have been made specifically to protect people who have a

mental illness.
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The information in this book is intended to outline your rights as a person

who experiences mental illness and becomes involved in the criminal justice

system. This book gives you information about:

Mental Illness. The Court/s.

Police Powers. Sentencing Options.

Bail.

It also gives you practical tips on how to deal with:

Police. Prison.

Court Staff. Getting Help When Experiencing Mental

Lawyers. Illness In Prison.

Legal Aid. The Parole Board.

Community Corrections.

This book will not answer all of your questions. It does not cover the

separate PERIN Court system that deals with infringement notices for very

minor offences such as parking offences and public transport offences. For

information about the PERIN Court system see the booklet On the Spot - 

A Guide to Fines and the Perin System, available from Victoria Legal Aid.

Always check how the law applies to your individual situation. If you have a

mental illness or if your doctor believes you have one, you should always

tell your lawyer when you are seeking legal advice in relation to a criminal

law matter.

9
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Mental illness is a term that refers to different types of mental health
problems. You may experience mild or severe mental illness. You may
experience mental illness only once or many times in a lifetime.

In this book the term “mental illness” is used to cover all the different
mental health problems people may have. Most of the rights in this book
apply to all types of mental illness. This book points out where some rights
may not apply to all mental illnesses. Whichever sort of mental illness you
have, you should tell the people in the legal system you are dealing with,
because it might help your case. You should tell these people even if
someone else thinks you have mental illness but you disagree.

Some examples of mental illness are schizophrenia, bipolar (this is also
called manic depression), schizoaffective disorder, depression, drug induced
psychosis, anxiety, personality disorder, dementia, obsessive compulsive
disorder, phobia and eating disorders. What the illness is called is not
important. If you have a significant disturbance of thought, feeling,
perception or memory you may have a mental illness. If you experience
extreme depression, sadness, tension, disturbed behaviour, fear or “highs”
that are out of proportion with your life circumstances you may have a
mental illness.

Different mental illnesses are described by psychiatrists in books such as the
Diagnostic and Statistical Manual of Mental Disorders (DSM IV) and the
International Classification of Diseases (ICD 10). These books are available at
hospitals and mental health clinics. If you do not know what kind of mental
illness you have, ask your doctor, psychiatrist, casemanger or nursing staff.

Outlined opposite are the names of medications your doctor may have
prescribed if you have a mental illness. Even if you do not know the name
of your mental illness tell your lawyer, the police and others involved in the
criminal justice system that you are on medication.

10
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CHAPTER

1mental illness?

•  Alepam
•  Antenex
•  Ativan
•  Buspar
•  Ducene
•  Kalma

•  Normison
•  Relaxa• Tab
•  Restavit 
•  Temaze
•  Temtabs
•  Murelax

•  Serepax
•  Valium
•  Xanax
•  Rivotril

•  Lithium/ Liticarb
•  Carbamazepine

(Tegretol / Teril)

•  Sodium Valproate 
•  Epilim / Valpro
•  Paxm

•  Quilonum SR
•  Risperdal
•  Stelazine
•  Serenance
•  Seroquel
•  Zyprexa
•  Anafranil
•  Dilantin
•  Neuroleptics
•  Arima

•  Aropax
•  Aurorix
•  Auscap
•  Fluanxol
•  Fluphenazine – injection
•  Haldol
•  Haloperidol – injection
•  Largactil
•  Melleril
•  Modecate

•  Navane
•  Neulactil
•  Orap
•  Aldazine
•  Anatensol
•  Chlorpromazine –

injection
•  Clopixol
•  Clozaril
•  Olanzapine

Anti Psychotic Medications

Mood Stabilisers/Anticonvulsants

Anti Anxiety Medications



•  Tolvon
•  Tofranil
•  Tryptanol
•  Tryptime
•  Zactin
•  Zoloft
•  Prothiaden
•  Prozac
•  Serzone

•  Sinequan
•  Surmontil
•  Lumin
•  Luvox
•  Pertofran
•  Placil
•  Cipramil
•  Avanza
•  DBL Clomipramine

•  Del Fluoxetine
•  Deptran
•  Dothep
•  Efexor
•  Endep
•  Erocap
•  Fluohal
•  Lovan

Anti Depressants
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CHAPTER

2policepowers
What Do You Tell The Police?

Should You Tell The Police You Have
A Mental Illness? 
It is difficult for most people with a mental illness to talk about it. Many

people do not like the word mental illness because people do not think they

are “normal” if they say they have a mental illness. You may not want to talk

about it because you do not agree with the doctors who have diagnosed

you. Even if you do not agree with your diagnosis you should think carefully

about telling the police that you have a mental illness.

Unlike other illnesses, mental illness may not be obvious to the police.

If you tell the police that you have a mental illness, it is the law that they

have to do certain things to protect you.

When you first get involved with the police it is important that you either

tell the police or tell a friend, relative, guardian, doctor or case worker to

advise the police that you have a mental illness. It may help your case.

What Else Should You Tell
The Police?
Always tell the police that you do not want to talk to them about the

alleged offences before you speak to a lawyer. You only have to give your

name and address to the police in some circumstances. You should see the

booklet Police Powers – Your Rights in Victoria by Flemington-Kensington Legal

Service (available from Victoria Legal Aid) to find out what they are. If the

police are entitled to ask for your name and address and you refuse to give

it to them you will be committing an offence.



What Can You Ask The Police? 
If you are asked by the police to give your name and address you also have

the right to ask that the police officer provide you with their:

Name.

Police station where they work.

Rank.

The police will be committing a crime if they do not provide you with this

information.

Arrest

Have You Been Arrested?
The police can only arrest you if they suspect that you have committed a

crime.

Ask the police if you are under arrest and what you have been arrested for.

You cannot be taken to a police station against your will unless you have been

arrested and have been told what you have been arrested for. Sometimes the

police might ask you to go to the police station without arresting you. If you

are not under arrest you do not have to go with the police.

If you do not go willingly they may arrest you. The police are required to

tell you what you are under arrest for. When arresting you the police can

only use reasonable force. If you try to stop them arresting you, they may

use greater force to arrest you. This may include handcuffs. You may be

charged with resisting arrest if you try to stop them. Always tell your

lawyer about the circumstances of being charged with resisting arrest.
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What Happens After You Are
Arrested? 
If you are arrested (or you are not arrested but you agree) the police may:

Take you to a police station.

Request a police doctor (Forensic Physician) to see if you are well enough

to be questioned by the police. Do not talk to them about the alleged

offence – they are only there to find out about your mental health.

If the police believe that you have a mental illness and you are well

enough to be interviewed the police must call an Independent Third

Person (ITP) to talk to you and be present at an interview. (See page 18

for information in relation to ITP).

Keep you at the police station while they make further investigations.

(See page 22 for how long they can keep you).

Take your fingerprints. The police can use “reasonable force” to obtain

your fingerprints if you refuse to give them. The force used by the police

must not be any more than the force you are using to resist.

Take body samples. You should refuse to give body samples to the police

unless you have had legal advice.

Ask if you will participate in an identification parade or line up. Do not

agree unless you have had legal advice.

Ask if they can take photos. Do not agree unless you have had legal advice.

Search you. An internal body search can only be done by a doctor who

is the same sex as you and with your agreement or an order from the

court. If they take your clothes off to search you this must be done in a

private place. You should tell the police if you think a search will make

you unwell.
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Search your property or your car if they have a warrant and

sometimes if they do not. They can search you and your property

while you are in hospital if they believe you are carrying illegal drugs,

stolen goods or firearms.

Formally interview you on a tape recorder. (See page 21 about tape

recording).

Formally charge you. (See page 23 about being charged).

Release you on bail, or take you to a bail justice or court to apply for bail.

(See page 27 about bail).

Remand you in custody.

* For more information in relation to these processes refer to the booklet

Police Powers – Your Rights in Victoria by Flemington-Kensington Legal

Service, (available from Victoria Legal Aid).

How Will The Police Use
What You Tell Them?

The police have to prove that you have committed a crime – you do not

have to prove that you are innocent.

One of the reasons why the police want to interview you is so that you

can confess to committing a crime.

Anytime the police speak to you they can use what you say against you.

There is no such thing as “off the record”. This means any conversation

you have either before you are arrested, when you are being questioned

on tape, after you have been charged, in the police cells – anything – the

police can say that they spoke with you and tell the court what you said.
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The police do not have to interview you if they have enough evidence to

charge you with a crime. However, the police will usually interview you

even if they know you will say “no comment”.

What Will A Police
Interview Be Like?

It will not be a pleasant experience being interviewed by the police. This

is why it is called an ‘interrogation’. If you have a mental illness some

things will affect you more than other people who do not have a mental

illness. When you are arrested or interviewed make sure:

- If you are thirsty – ask for a drink of water.

- If you are hungry – ask for something to eat.

- If you are too hot or cold – tell the police if you want a blanket or

to be interviewed in a place that is not too hot.

- Tell the police if you:

• Are tired because of your medication.

• Cannot concentrate because you are tired.

• Want a break from the interview because you are tired.

• Have not taken your medication or that you will need to take

medication.

- If you are getting distressed because of the interview and you

believe that you are becoming unwell – tell the police. Tell the

police that you do not want to continue and that you want to see

a police doctor.

17



Independent Third Person

When Should An Independent Third
Person Be Present?
The police must arrange for an Independent Third Person (ITP) to attend an

interview if they believe that you have a mental illness. This is part of the

police standing orders. An ITP must be present if you are either being

interviewed as a suspect, witness or victim of a crime.

Who Is An Independent Third Person?
An ITP can be either:

A relative or a friend who is not associated with the police inquiry, or

someone else you trust.

A person who is trained by the Office of the Public Advocate. This

person is a volunteer. (See page 71 for details of the Office of the Public

Advocate).

Things You Should Know About
An Independent Third Person 
An Independent Third Person does not do the job of a lawyer. The role of

an ITP is to make sure you understand your rights and that you understand

the interview process. They are there to make sure that you understand

questions that the police ask you, and that the police understand what you

are saying. Remember they are not there to give you legal advice - they are

only there to watch the communication between yourself and the police

and make sure the process is fair.

Do not assume that an ITP is on your side. Do not talk about any criminal

offences with the ITP. Anything you say to an ITP can be used against you in

court. An ITP should speak with you in private before the interview begins

18
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to ensure that you understand your rights in the police interview. They

cannot provide you with legal advice.

You should tell the ITP that you want to speak with a lawyer before you are

interviewed. Ask the ITP to find a lawyer for you to speak to before you

are interviewed by the police.

You do not have to have an ITP present at the interview. Tell the ITP if you

do not want to speak to them or you do not want them to be present at

the interview.

If you are charged with an offence tell your lawyer if you asked for an

Independent Third Person and the police did not provide you with one.

Interpreters 
If you do not understand what the police are saying because of language

difficulty or you are not confident speaking English the police must provide

you with an interpreter. The police must provide you with a qualified

independent interpreter before any questioning begins. Do not answer any

questions asked by the police before the interpreter is present. You do not

have to pay for the interpreter.

Tell your lawyer if you asked for an interpreter and the police did not

provide you with one.

Hearing Impairment
If you have a hearing impairment the police are required to provide you

with an independent qualified interpreter before any questioning begins.
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Your Rights When
Questioned By The Police
And In Police Custody
You have the right to remain silent. This means if you have been arrested

and charged by the police you are not required by law to answer any

questions the police ask you except your name and address.

If the police ask you questions about a crime and you are not responsible

for that crime you can give the police an explanation that you are not

responsible for what they are accusing you of. However, it is always safer to

ask a lawyer first whether you should answer any questions.

If you have a mental illness it is best not to speak to the police before you

have spoken to a lawyer. If you are unwell you may say things to the police

that you may not remember or things that sound as if you are giving a

different story to the police.

You should always tell your lawyer that you have a mental illness or if a

doctor thinks you have one. If you do not tell the lawyer this they may not

be able to give you the best advice to help your case.

Do not tell the police you are guilty even if you think you might be. You

may have a defence that you do not know about. Even if you think you have

an explanation and are not guilty it is best to say nothing to the police until

you obtain legal advice. One reason to seek legal advice is because there

are some circumstances where it is better for your case to speak to the

police. A lawyer should give you this advice – not the police or an

Independent Third Person. If you cannot speak with a lawyer say “no

comment” to all questions.

If you do not want to answer questions asked by the police you should say

“no comment” to all questions except your name and address. Refusing to

answer some questions and not others will not help your case.
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If a lawyer tells you to say “no comment” answer all questions asked by the

police except your name and address by saying:

“no comment on legal advice”

No comment when answering questions that police ask you means that you

do not want to discuss anything. It does not mean that you cannot explain

your side of the story at a later time.

Speaking To Your Family, Friends,
Lawyer, Doctor, Case Worker Or
Independent Third Person
Before any formal questioning takes place the police must allow you to

telephone a lawyer to get legal advice. The phone must be in a private

place. They must also allow you to call a family member or friend.

The only time the police don’t have to allow this is if they believe that

during this time someone else involved in the crime might get away, some

evidence may be lost or tampered with, other people may be in danger or it

is a drink driving matter.

The Taped Record Of Interview
If you are charged with a serious offence the police must tape record the

explanation they give you about your rights. This explanation is called the

‘caution’. The police caution is recorded on tape at the beginning of a

formal interview. The caution used by the police in a formal interview is:

“I must inform you that you are not obliged to say or do anything but

anything you say and do may be given in evidence. Do you understand that?

I must also inform you of the following rights:

You may communicate with or attempt to communicate with a friend or

relative to inform that person of your whereabouts.

You may communicate with or attempt to communicate with a legal

practitioner.“
21



The police must also tape record any questions they ask you and your

answers if they want to use this information in court. The ITP must be

there for the whole interview, and the police must ask them to say they are

present so it is recorded on the tape.

The police must give you a copy of the taped record of interview. The tape

is important for your lawyer – don’t lose it.

These rights are for your protection. It will help your case if you exercise

these rights. You must tell the police that you want to exercise these rights.

You should do this as soon as the police caution you. DON’T WAIT.

How Long Can The Police Hold You For?
If you have been arrested and taken into custody for questioning the police

can keep you for a reasonable time. There is no single definition of

‘reasonable time’.

If you are becoming unwell (or might become unwell if kept there for too

long) tell the police the time you are being held for is unreasonable.

Whether you have been questioned for a reasonable time depends on the

following:

The number of offences involved.

Whether holding you for questioning will make you unwell.

The need for the police to read and collect information.

Time needed to transport you to a place to be interviewed.

The number of other people who also need to be questioned in relation

to the offence.

When Will You Be Released Or Charged?
After the police have spoken to you a number of things may happen:

You may be released without being charged.
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You may be released but charged later. In this case the police will send

you the charge on a later date.

You may be charged and bailed to appear at court on a certain date.

(See Chapter 3 Bail).

You may be refused bail by the police, the bail justice or the court

and kept in custody, whether in prison or hospital.

What Is A Charge Or Charges?
Charge or Charges are when police formally accuse you of committing a

crime. Once you have been charged you will have to go to court. Some

charges are less serious than others. Most criminal law charges are heard in

the Magistrates’ Court. More serious cases are heard in the County Court

and Supreme Court.

What Is A Police Charge/Charge 
And Summons Sheet?

23
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What Happens If You Need To See A
Doctor About Your Mental Illness Or
Other Health Problems If You Are
In The Police Cells?
If you are in the police cells and want to see a doctor tell the ‘watchhouse

keeper’ who is in charge of the police cells. If you ask to see a doctor the

police must call the Custodial Medical Unit. (See page 69 for details).The

Custodial Medical Unit employs doctors, nurses and psychiatric nurses. It is

available 24 hours a day. If you are really unwell the police may take you

directly to a hospital.

What If You Need Medication?
The Custodial Medical Unit will give you medication. In the police cells you

will only be allowed to take medication that the Custodial Medical Unit

gives you. You should keep the name, address and telephone number of

your doctor in your wallet and ask the Custodial Medical Unit to contact

him or her.

Ask your lawyer to keep the name, address and telephone number of your

doctor on file.

What If You Are On The Methadone
Program?
Methadone is considered medical treatment. You have a right to obtain

medical treatment when you are in police custody. If you want to receive

methadone when you are in police custody:

Tell the ‘watchhouse keeper’ that you want to see a doctor or nurse

from the Custodial Medical Unit.

When you see a doctor or nurse from the Custodial Medical Unit tell

them you are on the methadone program.
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You must tell them who your doctor is and the pharmacy where you

collect your methadone. If you do not have this information you will

not receive methadone.

Keep the name of your doctor and pharmacy where you collect your

methadone in your wallet.

Give the name of your doctor and pharmacy to a parent, guardian,

caseworker, lawyer or someone you trust. Ask the nurse or doctor to

call them if you cannot remember who your doctor or pharmacist is.

The police must organise for an original script for your methadone to

be given to the Custodial Medical Unit.

The police must organise for your methadone to be couriered to the

police cells.

You may become very unwell if you are withdrawing from methadone.

Tell the police immediately if you are becoming unwell.

You do not have to pay for the methadone – the Custodial Medical Unit

will pay the doctor and the chemist.

When Will You Be Transferred From
The Police Cells To Prison Or Hospital?
If you have a mental illness you must be put on a high priority list to be

transferred out of the cells. It is very important that you tell the ‘watchhouse

keeper’ of the police cells that you have a mental illness and that you want to

be transferred. This information must be kept at the police station.

If you are not going to be released on bail you will be transferred to prison or

hospital. If you tell the police that you have a mental illness and you want to be

transferred they must register this information with the people who transport

you to prison or hospital. Each morning the people who transfer people to

prison or hospital decide who is a high priority. A psychiatric nurse is involved

in the process of deciding who will be transferred to prison or hospital.
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Complaints About Police

Who Can You Complain To About The
Police?
If you want to make a complaint against the police you should do so as

soon as possible.

You should write down everything that happened to you as soon as

possible. This includes the names of the police officers involved, the time

and date of the incident and what happened. If you cannot do this because

you are unwell or distressed ask a friend, relative, case worker or someone

you trust to write this information down for you.

Speak to your lawyer before you make a complaint against the police.

Statements you make may be used against you in your criminal case. It may

be best to make an initial complaint and after your criminal case has finished

make a full complaint.

See page 70 for details of where to make a complaint.

If You Have Been Injured:
See a doctor as quickly as possible.

Get someone to photograph the injuries.

Write down or ask a friend, relative, case worker or someone you trust

to write down as much information as possible about the person or

people who injured you including name, rank, police station, etc.

Write down the name of the last person who saw you before you were

injured and the first person to see you afterwards.

Contact a lawyer who will help you to make a formal complaint.
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What Is Bail?
Bail is when you are released on your promise that you will go to court to

face charges on a certain day. This means that you are bailed on your ‘own

undertaking’ to appear at court. Some bail conditions you may agree to

include:

Reporting to a police station.

Living at a certain place.

Not interfering with police witnesses.

Attending a Mental Health Clinic and receiving treatment as directed by

a doctor.

Continuing to receive treatment from your own doctor or therapist.

Other conditions that may be imposed by the police or a court before you

are released on bail include:

Depositing a sum of money with the police or courts before you are

released.

Another person putting up money for you. This is called a surety.

A surety is usually a sum of money put up by a person that guarantees

that you will appear at the date and place specified in the bail bond. If

you do not turn up to court to answer the bail, the amount put up is

given to the government.

If you appear at court you or the person who put the money up will receive

the money back.
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What Is An Undertaking Of Bail?
An undertaking of bail is a form you must sign before you are released from

police custody. When you sign the undertaking of bail you agree to the

conditions of bail. If you breach these conditions you may be taken back

into police custody and charged with breaching bail.

Who Can Grant You Bail?
Bail can be granted by the police, a bail justice or a court.

When Will The Police Grant Bail?
When the police charge you they must either release you on bail or bring

you before a court. The police must release you on bail unless they

consider it to be a serious case. If you have been bailed in relation to other

alleged crimes the police may bring you before a court to decide if you can

be bailed again.

If you have a mental illness, being in custody may be harder for you and you

should tell the police and / or ask your doctor, case manager, relative or

friend to tell the police.

What If You Disagree With The Bail Conditions?
You can object to bail conditions granted by the police. Tell the police if you

believe that the conditions of bail, for example reporting to the police

station every day, are going to be hard to keep because of your mental

illness.

If you object to the conditions the police must tell you either verbally or in

writing that you can apply to the bail justice or court to review the

decision. If you cannot read the information the police give you, ask them

to read it to you. If you tell the police that you want the bail conditions

reviewed by a bail justice or court they must do this as soon as possible.
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Bail To A Mental Health Facility
You can be bailed to a hospital if you need to be in hospital for your
mental health or if prison will be harmful to your mental health.

What Will Be Taken Into Account For
Bail Applications?

The nature and seriousness of the alleged offence.

Your character, family history and background. This includes whether you

have a mental illness, and whether that will make it harder for you to be

in prison.

Your previous bail history.

The strength of the evidence the police have for the case against you.

The attitude of the alleged victim of your crime to bail.

What If You Are Refused Bail?
If you are refused bail you will be remanded in custody. If you are mentally

unwell you may be transferred to the Melbourne Assessment Prison’s Acute

Assessment Unit or the Thomas Embling Hospital.

Can You Apply For Bail More Than Once?
If you are refused bail by the court you can apply to the court again for bail.

If you were represented by a lawyer at the previous bail application you will

only be granted bail on another application if your circumstances have

changed since your last bail application or you have new information such as

a doctor’s report which was not presented last time. You can also apply to

the Supreme Court if you are refused bail in the Magistrates’ Court.
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The Criminal Court
After the police charge you it is then up to the court to decide whether

you are guilty or not guilty and to decide what sentence to give you if you

are found guilty. Most cases are heard in the Magistrates’ Court. The

Magistrate decides whether you are guilty or not guilty and the penalty. The

higher courts are the County Court and Supreme Court. In these courts

the jury decides if you are guilty or not guilty and the judge decides the

penalty if you are found guilty.

Getting A Lawyer
It is very important that you get legal advice and have a lawyer acting for

you if you have a mental illness. No matter what you think about the

charge you will be in a better position if you see a lawyer and get legal

advice about what to do. Tell your lawyer that you have a mental illness. If

you do not think you have a mental illness but you have been given

medication to take by your doctor, tell your lawyer. This will help the lawyer

decide how to help you.

How Do You Find A Lawyer?
If you have the money you can pay for a private lawyer. You or a family

member/friend may already know a lawyer, or you can get one through the

Law Institute (page 68). If you can’t afford to pay, you might be able to get

free assistance from one of the organisations listed on page 68, or from

Victoria Legal Aid (page 68). If you are entitled to Legal Aid, you might be

able to have a Legal Aid lawyer act for you, or a private lawyer who will be

paid by Legal Aid.
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Will You Be Entitled To Legal Aid?
Legal Aid guidelines are strict. As well as your income, whether you get

Legal Aid will depend on what type of case it is and how serious it is.

However, the Legal Aid guidelines allow for a grant of aid to be given to you

in special circumstances if you have a mental illness. It is important that you

or your lawyer tell Legal Aid that you have a mental illness when you put in

your application.

Contributions To Legal Aid
Depending on how much money you have, Legal Aid may not be completely

free. You may have to pay a contribution towards the cost if you can afford it.

What If You Want To Change Lawyers?
If you are not happy with the service you are receiving from your lawyer

you should speak to them about your concerns. You can always obtain a

second opinion from another lawyer. You can also make a complaint against

a lawyer if you do not think you have been treated fairly.

If you do not want to continue to use a lawyer and you see another one,

your original lawyer can keep your file if you owe money for work already

done on your case.

If you want to make a complaint against a lawyer, contact the Law Institute

of Victoria or the Legal Ombudsman. (See page 70 for details)

What To Tell Your Lawyer
Before you see a lawyer, write down the questions you want to ask. If you

are finding it difficult to write down questions ask a friend, relative or
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caseworker to do this for you. You might also feel more comfortable if you

have a trusted friend, relative or caseworker with you when you see a

lawyer.

Things To Ask Your Lawyer:
Should I plead guilty or not guilty?

How serious is the charge?

What court will it be heard in?

If I plead guilty what sentence am I likely to get?

Can I get Legal Aid?

How much will it cost me if I cannot get Legal Aid?

Should the case be adjourned so we can get a report from a doctor,

psychiatrist, psychologist, casemanager, etc? 

Information And Things To Tell Your Lawyer
You should always tell your lawyer:

You have a mental illness or your doctor believes you have one.

What medication you are taking.

Whether you were unwell when the police charged you with the

offence/s.

Whether you want to plead guilty or not guilty.

To ask your doctor for a letter stating that you have a mental illness, how

long you have been taking medication for your illness and if the mental

illness or medication affected what you did.
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Going To Court
The charge sheet given to you by the police will show the date you have to

attend court. If you have seen a lawyer and they are going to represent you

confirm when you have to go to court. Unless you have decided to plead

guilty on the first court date, the case will not be fully dealt with then.

What Happens If You Are On Bail?
If you are on bail you have agreed that you will attend court on the day

your case is listed. If you do not attend court you will be committing an

offence. You must attend court on that date or a warrant for your arrest

will be issued. You must attend court even if you or your lawyer are going

to adjourn your case. When you arrive at court speak to the Criminal 

Co-ordinator and ask for your bail to be extended.

What Happens If You Are Sick?
If you are sick on the day you are due to appear in court ring the Criminal 

Co-ordinator and tell them you are sick. Also ring your lawyer if you have one

and tell them you are sick. If you can’t ring, ask someone else to. Your case

will be adjourned to another day.

You will need to give the court a medical certificate to explain why you

cannot be at court. If you are on bail or if you’re charged with an indictable

offence see your doctor and ask for a medical certificate. Ask someone to

take the medical certificate to court or ask your doctor to fax it to court

or go to a place that can fax it to court.

The most important thing to do is ring the court and tell the Criminal 

Co-ordinator that you are sick. If you do not do this a warrant may be

issued for your arrest.
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Tips For Going To Court

Going to court is stressful for anyone, but can be particularly stressful if you

have a mental illness.

Make sure you have seen a lawyer before the court date: so that you

have time to obtain advice and tell your lawyer what they need to know.

It will also ensure that you have time to obtain references or reports or

bring witnesses if your lawyer thinks this is a good idea.

Have breakfast and take your medication: You may need to be at court

for the whole day so make sure you eat something in the morning before

court breaks for lunch. Take some food with you if you think you cannot

get through the morning without eating.

Don’t be late: Get to court between 9. 00am-9. 30am. This will give you

enough time to see the Court Co-ordinator and your lawyer before your

case begins.

Bring a friend, relative or caseworker: If you have a mental illness it may

be good to bring someone with you to keep you company. The case

could take some time. The Magistrate may also like to see that you are

supported by other people in the community.

Dress: Make sure you look clean and neat. Dress comfortably. It is best

not to wear shorts or tracksuit pants. Wear a casual suit or dress if you

can.

Be prepared: Make sure you have letters from your doctor, case manager,

therapist or support worker, and character references. Character

references show the court your good qualities. The best type of

reference is one which reveals that the referee knows all about the

charges you face and still believes you are a good person.

When you are in Court: Do not talk too loudly, smoke, eat or have a

mobile phone switched on.
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Pleading Guilty Or Not Guilty
You should always obtain legal advice before you decide to plead guilty or

not guilty to police charges. For further information in relation to what

happens at court if you plead guilty or not guilty contact Victoria Legal Aid

and ask for a book called Your Day In Court - A Guide to the Magistrates’ Court

be sent to you.

Psychiatric Services At Court – Court
Liaison Services
The Court Liaison Service provides psychiatric assessment and advice for

people who have a mental illness and are referred by Magistrates, the police

and lawyers at most Magistrates’ Courts in Victoria.

A senior registered psychiatric nurse may be asked to assess your

psychiatric  condition. The nurse may be asked for a report to give to the

court about how you can be diverted from the criminal justice system to

the mental health system.

If you are in custody, the Magistrate may ask a senior psychiatric nurse to

see you before you enter a plea of guilty or not guilty to police charges.

Even if you do not think you have a mental illness you should talk to the

psychiatric nurse about your situation as it might help your case. Anything

you talk about must remain confidential unless you allow it to be used in

court. It is best not to talk about the details of your charges with anyone

else except your lawyer. The psychiatric nurse is not there to discuss your

case with you, but rather to assess your mental health.

Psychological And Psychiatric Reports  
Your lawyer may request a psychiatrist or psychologist to write a report.

This report is independent from the court. It may be better for your case

that you obtain an independent report through your lawyer rather than

through the court. Your lawyer will be able to read the report and decide
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how it can best be used for your case. If you obtain a report through your

lawyer it is to help your case.

When you plead guilty or if you are found guilty the court may order a

psychiatric report before sentencing. This report will be done for court

purposes only. Everything you tell the psychiatrist will be taken into

account. This is not a report just to help your case, but to help the court

decide what order to make.

36



If you are found guilty the court must have regard to sentencing principles.

These principles are:

To punish you in a way the court thinks is just in all the circumstances.

To deter or try and make other people think that it is a not a good

idea to commit crimes that you have been charged with.

To rehabilitate you.

To disapprove of the crimes you have committed.

To protect the community.

If you have a mental illness that contributed to you committing the offence

the sentencing principles about deterring others and disapproval of your

behaviour should only be taken into account by the court to a limited

extent. Also, the court will take into account that a sentence will weigh

more heavily upon a person who has a psychiatric illness than on a person

who does not.

It is essential that the Magistrate or Judge is aware of your mental illness

before you are sentenced. The Magistrate or Judge needs all the information

so they can give you a fair sentence. If you have a psychiatrist or doctor

already it is a good idea ask them to write a report so you can take it to

court. Show it to a lawyer before you give it to the court. The court will

take into account that you are already getting treatment. It is also

important for the court to know if you are on a Community Treatment

Order. The court may be more lenient if it knows about your mental illness

and treatment.
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Types of Sentence
The type of sentence you will receive and its severity will vary depending

upon the offence, your prior convictions, what the court was told in your

plea and your mental illness. There are different types of sentencing options

depending upon how serious the case is and whether you have been to

court before.

Criminal Justice Diversion Program
If you have a mental illness and you have offended for the first time your

case may be diverted from the criminal justice system without you receiving

a criminal record. You will not have a finding of guilty or a conviction

recorded.

In order to be eligible for the diversion program certain criteria must be

met:

The offence is triable summarily (in the Magistrates’ Court).

You admit to the facts of the case.

There is sufficient evidence to gain a conviction.

Diversion is appropriate in all the circumstances.

A request for diversion may be made by the informant, the sub-officer

authorising the brief, the prosecutor, your legal advisor, yourself or the

court. A diversion will not commence without the agreement of the

informant or the sub-officer authorising the brief. Once the matter is

deemed suitable by the police (and yourself) ultimately the court must

deem it suitable for the matter to proceed by way of diversion.

A diversion hearing is conducted before a Magistrate. At the diversion

hearing the Magistrate will assess your suitability for diversion and if suitable

a diversion plan will be developed which may require you to:

Apologise to the victim by way of letter or in person.
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Compensate the victim.

Attend for counseling or treatment.

Perform community work.

Abide by a curfew.

Live at home.

Not associate with certain persons.

Make a monetary donation to a charitable organisation, local

community project or the like.

Attend a defensive driving course.

The charges will be adjourned while the diversion plan is undertaken. You

do not need to attend court on the return date of the charges but you or

your lawyer will need to file proof of all conditions imposed before the

return date to court. When the case returns to court and you have fulfilled

the conditions imposed by the court the charges are ‘discharged’. It will not

form part of your criminal record.

If you do not fulfill the conditions imposed by the court for diversion the

Magistrate may extend the time for you to complete the set tasks. If you

fail to fulfill the conditions imposed by the Magistrate for diversion the case

will be set for hearing as if it was the first listing at the Magistrates’ Court.

Can You Be Sentenced “Without Conviction”?
A court can order your charges be dismissed, or impose an adjourned

undertaking (“good behaviour bond”), a fine, a community based order, and

some types of hospital orders without conviction. The advantages of a

without conviction sentence are that:

It means the court thought that the offence was not serious in all the

circumstances.

It means you can tell people you have not been convicted.
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A court may not convict you but you have still been found guilty of

committing an offence. You still have a criminal record, but it is better than

having a conviction because when people ask you if you have a conviction

you can say “no”. It will come up on your record that you have been found

guilty of an offence though.

Dismissal Or Discharge
If you have been found guilty of a very minor offence the court may just

record that you are guilty without a conviction and impose no sentence at all.

If the matter is slightly more serious the court may record a conviction and

discharge you without any further sentence.

A Bond With Or Without Conviction
You may be placed on a “good behaviour bond” with or without conviction.

You can be placed on a “good behaviour bond” for up to five years. This is

also known as an adjourned undertaking. Conditions can be placed on the

bond such as seeing a doctor. If you already have a doctor you would like

to see you should tell the court.

If you breach the bond by committing another offence or not complying

with the conditions you may be taken back to court again. This must be

done within three years of another offence being committed.

Fines With Or Without Conviction
You may be ordered to pay a fine. You may receive a fine with or without

conviction.

The size of a fine will vary. The court should be made aware of your

financial circumstances. The Magistrate or Judge will give you up to three

months to pay a fine. If you cannot pay the fine in this time you can

organise with the Court Co-ordinator for a longer period to pay. If you

cannot pay a fine you can also ask to do community work. If you do this
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make sure that you tell the court you have a mental illness and the type of

work you think you could do. Try to get a supporting letter from your

doctor, psychiatrist or casemanager.

Community Based Order With Or
Without Conviction
A court may make a Community Based Order if you are found guilty of an

offence punishable by imprisonment or a fine of more than $500. The aim

of a Community Based Order is to enable you to remain in the community

under supervision focused on monitoring and addressing offence related

behaviour. A Community Based Order has a number of conditions.

A Community Based Order may be imposed for up to two years with or

without conviction.

Before you receive a Community Based Order the court will order a pre

sentence report from Community Correctional Services. This is a separate

organisation from the court and it will supervise your sentence. A Community

Corrections Officer will assess whether you are suitable for a Community

Based Order. The Community Corrections Officer will take into account:

Nature of the offence.

Prior criminal history.

Employment and family history.

Your mental illness.

Drug and alcohol history.

Programs which may reduce the likelihood of you re-offending.

Your willingness to consent to the making of the order.

The assessment is normally completed at court. The assessment will result

in a recommendation to the court about whether you are suitable for a

Community Based Order. Copies of the report are given to the court, your

lawyer and the police.
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The report will recommend a type of Community Based Order that suits

your situation. If you have a mental illness the Community Based Order

may or may not include community work with conditions for psychiatric

and psychological treatment or drug and alcohol treatment. It is important

to get a letter from your doctor, psychiatrist, psychologist or casemanager

saying that you cannot work if that is the case.

Conditions All Community Based 
Orders Have

Not to commit another offence punishable by imprisonment while the

order is in force.

To report to a nominated Community Corrections Centre within two

working days of receiving the order.

To report and receive visits as directed by the Community Corrections

Officer who is appointed to supervise your Order. You should tell this

person that you have a mental illness. You do not have to talk to him

or her about the nature of your mental illness or any other details in

relation to your personal life. If you are unable to attend for any

supervision appointment you should notify this person immediately.

To notify a Community Corrections Officer within 48 hours of any

change of address or employment.

Not to leave the State without the permission of a Community

Corrections Officer.

Conditions Your Community Based Order
May Also Have
Community Work
The court can impose up to 500 hours of unpaid community work. Talk to

your Community Corrections Officer about the type of work you believe

you may be able to manage with your mental illness. For example, if you
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cannot work for anymore than four hours at a time, cannot work in hot or

cold places etc, get a letter from your doctor, psychiatrist, psychologist or

casemanager explaining this situation.

If for any reason you cannot attend for community work you must always

inform your Community Corrections Officer.

Treatment Conditions
Assessment and treatment allows for a wide range of interventions which

may include treatment for drugs and/or alcohol, medical and psychiatric

problems.

If you have a mental illness you may be required to attend an Area Mental

Health Service. If you have a doctor, psychiatrist, psychologist or

casemanager that you are already seeing tell the Community Corrections

Officer.

The Community Corrections Officer cannot have access to your medical

file unless you give permission. Speak to a lawyer about whether you

should give permission.

What If You Cannot Attend Community Work
Or Appointments?
If you cannot attend for community work or appointments you must tell

your Community Corrections Officer.

If you do not attend community work or appointments three times without

medical certificates or an explanation that is acceptable you will receive a

final warning. Any unacceptable absences after this time will result in your

matter going back to court unless there are exceptional circumstances.

You will be considered a Special Needs Offender if you have a mental illness.

This means that your needs and obligations as an offender are recognised as

being different because you have a mental illness. It is very important that

you tell your Community Corrections Officer if you are unwell and you

cannot do community work or attend the Centre for appointments.
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What Happens If You Breach The
Community Based Order?
If you breach the Community Based Order by not attending for community

work or appointments, or re offending, the case may go back to court.

The original charges will be heard and a report from the Community

Corrections Officer will be given to the court.

If you are found guilty of not complying with the order the court may

impose a fine of up to $1,000 with or without conviction and vary the

order, confirm the order or re sentence you for the original offences. Any

community work you have completed or appointments you have attended

will be taken into account by the court. However, even almost total

compliance will not necessarily prevent a custodial sentence.

The Community Corrections Officer and the court should be made aware if

you were unable to complete the Community Based Order because of your

mental illness.

Intensive Correction Order
An Intensive Correction Order is a sentence of imprisonment served by way

of intensive correction in the community. An Intensive Correction Order may

be made for a period of up to 12 months. A Community Corrections Officer

will assess whether you are suitable for an Intensive Corrections Order.

The Community Corrections Officer will take into account the same factors

when assessing you as discussed in the Community Based Order assessment.

Intensive Correction Orders require strict compliance. You should tell your

lawyer and the court if your mental illness means that you cannot 

do it. Try to get a supporting letter from your doctor, psychiatrist,

psychologist or casemanger.

As well as conditions like a Community Based Order, an Intensive

Correction Order requires you to report twice a week and do 12 hours of

programs a week.
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The consequences of breaching an Intensive Correction Order are much

more serious than a Community Based Order, and can include imprisonment.

If you realise that you cannot complete an Intensive Correction Order you

can apply for it to be cancelled and another sentence imposed.

Suspended Sentence
A court may order a sentence of imprisonment and suspend this for up to

24 months. For example the court may order that you are to serve two

months in prison for committing offences but this is suspended for 12

months. If you do not commit any offences in the following 12 month

period you will not go to prison.

A court may suspend either part of your prison sentence or all of it. For

example you may receive a 12 month prison sentence and four months of

that sentence is to be served immediately in prison and the other eight

months is to be suspended for 12 months. This means that you will go to

prison for four months and when you are released if you do not commit

any other offences for 12 months you will not be required to serve the

other 8 months sentence.

Breach Of Suspended Sentence
If you are found guilty of committing another offence which carries a

maximum sentence of prison while you are on a suspended sentence, you

may have to serve the original prison term imposed by the court that has

been suspended. For example, if you were sentenced to four months

imprisonment suspended for 12 months and you are found guilty of stealing

lollies from a shop the court may sentence you to the original 4 months

imprisonment.

You will be sent to prison if you breach your original sentence unless the

court believes that it would be unjust in light of exceptional circumstances

which arose after the imposition of the suspended sentence.

45



If you committed an offence when you were unwell the court may consider

this to be exceptional circumstances and may not send you to prison. It is

important to tell your lawyer and the court about your mental illness and

get a letter from your doctor, psychiatrist, psychologist or casemanager.

Combined Custody And Treatment Order
A court may order you to serve a Combined Custody and Treatment Order

if it finds that drugs and/or alcohol contributed to you committing an

offence. You will only be sentenced in this way if you would have received a

12 month prison sentence for the offence. You must serve at least six

months in prison and then be released for up to another six months of the

sentence in the community but with conditions. These conditions include

obtaining treatment for drug and/or alcohol problems.

Many people who have a mental illness also self medicate with drugs and/or

alcohol. Before you are sentenced to a Combined Custody and Treatment

Order you will be assessed by a Community Corrections Officer. You

should inform them that you have a mental illness and if you self medicate

with alcohol and/or drugs.

All Combined Custody and Treatment Orders have conditions requiring 

you to:

Not commit an offence in Victoria or elsewhere punishable on

conviction by imprisonment during the period of the order.

Report to a Community Corrections Centre within two days of being

released from custody.

Undergo treatment for drug or alcohol addiction as specified in the

drug and alcohol pre release report.

Report to and receive visits from a Community Corrections Officer.

Notify the Community Corrections Officer of any change of address or

employment within two days.
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Not leave the State without permission from the Community

Corrections Officer.

Obey all lawful instructions and directions from a Community

Corrections Officer.

Before you are released a drug and alcohol pre-release report will be

prepared by the Community Corrections Officer. This report will outline

what type of program you will be required to participate in after you are

released from prison.

Deferral Of Sentence If You Are Aged
Between 18 And 25 Years
If you are under the age of 25 years at the day of the court hearing the

Magistrate or Judge may defer your sentence for up to six months. This

means that the court does not make a decision about the penalty until you

return to court. During this time the court may place conditions on the

deferral of sentence to deal with factors contributing to criminal offending.

eg. the court may place conditions such as attending an Area Mental Health

Service to obtain medical treatment for your mental illness, drug and

alcohol counselling, finding suitable accommodation etc.

On returning to court your behaviour during the deferred period will be

taken into account before you are sentenced.
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Imprisonment
The court can impose two types of prison sentences. One type is a straight

prison sentence. eg. you are to serve six months in prison. The other type

is a prison sentence with a non-parole period. For example you may

receive an 18 month prison sentence under which you are entitled to be

reviewed for parole after 12 months.

What Will Happen If You Are Mentally 
Unwell In Prison?
When you first arrive at prison you will be seen by prison health care. The

prison health care is separate from the corrections staff. You should tell the

medical team that you have a mental illness or if a doctor thinks that you

do. Your medication will be given to you in prison by the medical team.

When you arrive at prison you will be told what the procedure is for seeing

a doctor or nurse. Medical clinics are not open daily for non-urgent

matters. If it is not urgent you will usually make a request through your

Unit Officer who will put your name on a list to see a doctor or nurse at

the next available appointment. If you want to see a psychiatric nurse you

may need to fill in a form that is usually available at your unit. These forms

are collected daily and you will be booked into the next available

appointment.

If you are not happy about the mental health services you are receiving in

prison, you can complain to the Office of the Chief Psychiatrist, or the

Health Services Commissioner. (See contact details on page 71).

If you are very unwell ask your Unit Officer to contact the medical clinic

immediately. Women who are very unwell because of mental illness may be

transferred to the Women’s Care Program at the Thomas Embling Hospital.

Men may be transferred to the Melbourne Assessment Prison’s Acute

Assessment Unit in Melbourne, which is a prison hospital unit that caters for
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prisoners with a mental illness, or to the Thomas Embling Hospital. The

programs in these hospitals are directed towards patients from prison who

are in need of psychiatric assessment and acute care and treatment. You can

sometimes be transferred to an ordinary psychiatric hospital.

You can be transferred if a psychiatrist recommends it, you meet the criteria

set out on pages 51 & 52 and you require immediate treatment. If you think

you should be transferred to hospital ask the medical clinic to have you

assessed by a psychiatrist. You can complain to the Office of the Chief

Psychiatrist if you believe you should be transferred but cannot get a

psychiatrist to recommend it, and they may be able to assess your case and

liaise with a psychiatrist at a hospital. If you are transferred on a Hospital

Order you are an involuntary patient under the Mental Health Act, and if

you are transferred on a Restricted Hospital Order you are a security

patient under that Act. In both cases the rights set out on pages 56-62

apply to you. These transfers are only available to people who have a

mental illness which is defined under the Mental Health Act as a medical

condition categorised by a “significant disturbance of thought, mood,

perception or memory”. Some conditions, such as personality disorders, are

not this type of mental illness.

If you do not want to be in hospital and want to go back to prison ask your

psychiatrist to transfer you back. If they refuse to send you back to prison

you can appeal to the Mental Health Review Board. (See contact details on

page 69, and pages 59 - 62)

There is a specific unit at Port Phillip Prison for male prisoners who have a

mental illness called St. Paul’s. This is a psycho-social rehabilitation unit. In

this unit you are seen by doctors, nurses, psychiatrists, etc. You are also

taught about your mental illness and how to manage it. You can also learn

how to cook, read, write and even do a TAFE course. You should ask

someone from the medical clinic or your Unit Manager how to get into the

program at St Paul’s. Women and men should also have these opportunities

at the Thomas Embling Hospital.
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The prison staff cannot have access to your medical file unless you agree.

You should get legal advice before you give anyone in prison permission to

look at your medical file. They can only breach your confidence under very

special circumstances (see page 56 in relation to confidentiality).

Parole
When you are sentenced you may receive a sentence with the opportunity

for parole. For example you may receive an 18 month sentence with a non-

parole period of 12 months. You will be reviewed by the Adult Parole Board

(see page 69) to see if you can be released after 12 months in prison.

The Parole Board will consider a number of different criteria before

deciding whether to release you from prison. They will look at the crime

you have committed, your plans for release, how your mental health has

been while you have been in prison, reports from psychologists, psychiatrists

and the Community Corrections Officer, your attitude to offending and your

mental illness. The Parole Board will want to know how you are going to

manage your mental illness when you are released into the community.

The Parole Board members include Judges from the Supreme Court,

County Court, Magistrates’ Court, the Secretary to the Department of

Justice and community members. If you do not want to go by yourself you

can ask for someone to go with you. You will need to write a letter to the

Parole Board and ask permission for someone else to attend with you. This

person cannot talk for you or ask questions but it might be helpful for you if

you have a person you know to be there to support you. Write down

things you want to ask or tell the Parole Board. Some things you could tell

them include:

How you have managed your mental illness.

Courses or work you have done in prison.

Things you plan to do when you are released from prison.

Support and treatment you will have when you are released from prison.
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The Parole Board will decide the conditions or rules you must follow if you

are granted parole and these are written on your parole order. Some

parole conditions could be to attend an Area Mental Health Service to

obtain treatment for your mental illness, that you attend a drug and alcohol

rehabilitation program, that you stay away from certain places or people,

etc. If you do not comply with your Parole Order the Parole Board may

cancel your parole and send you back to prison.

If you are not granted parole you cannot appeal against the decision of the

Parole Board. However, you can ask for your case to be reviewed again by

the Parole Board. You must write to the Parole Board and request that

your case be reviewed again. It will be helpful to your review if you state in

the letter what has changed since they did not grant you parole and what

things you do not think they took into account.

Mental Health System
Orders
As well as being transferred from prison to hospital (see page 48 above) you

may be sent straight to hospital by the Magistrate or court after you are

found guilty. These orders are only available to people who have a mental

illness which is defined under the Mental Health Act as a medical condition

categorised by a “significant disturbance of thought, mood, perception or

memory. ” Some mental illnesses such as personality disorders may not fall

under that definition. You should speak to your lawyer and doctor about this.

The orders available include Assessment Orders, Diagnosis,Assessment and

Treatment Orders, Hospital Orders and Hospital Security Orders. These

orders can only be made if:

You are found guilty.

The court is satisfied that you appear mentally ill and require treatment

for the illness.
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The treatment can be obtained by admission to and detention in an

approved mental health service.

Because of your mental illness you should be admitted and detained for

treatment as an involuntary patient for your health and safety (whether

to prevent a deterioration in your physical or mental condition or

otherwise) or for the protection of members of the public.

The court has received advice or a report from the authorised

psychiatrist of the approved mental health service to which it is

proposed to admit you recommending the proposed admission.

Assessment Orders
If you have been found guilty of an offence (and whether or not you have

been convicted)the court may order you to be detained as an involuntary in

patient in an approved mental health facility for up to 72 hours for an

assessment to be made of your suitability for a mental health system order.

The court must receive written advice from a psychiatrist from the hospital

that they have the facilities to do the assessment.

When you attend the hospital, a psychiatrist will make an assessment of

your mental illness and write a report for the court. After 72 hours you

will be returned to court for sentencing. If you are suitable you may be

ordered to serve a Hospital Order or Hospital Security Order.The time

spent in hospital will be taken into account when you are sentenced.

You can appeal to the Mental Health Review Board, but you are unlikely to

get a hearing within the 72 hours.
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Diagnosis, Assessment And Treatment
Orders
If you have been found guilty of an offence, the court may order you to be

detained as an involuntary in patient in an approved mental health facility for

up to three months for diagnosis, assessment and treatment.

After the end of the three month period you will be returned to court for

sentence or Hospital Order or Hospital Security Order. The time spent in

hospital will be taken into account when you are sentenced.

You will have an automatic review within eight weeks by the Mental Health

Review Board, and can appeal to them at any time if you want to leave the

hospital and go back to court to be sentenced.

Hospital Orders
If you have been found guilty of an offence (and whether or not you have

been convicted) a court can put you on a Hospital Order instead of

imposing a sentence and sending you to prison. Hospital Orders are

available to the courts to allow you to receive treatment for your mental

illness if the criteria set out on pages 51- 52 apply to you.

The court will order that you be sent to an approved mental health service

for detention as an involuntary patient. While you are in hospital the rights

set out on pages 56 - 62 apply to you. You will usually be sent to the

Thomas Embling Hospital. A Hospital Order is for an indefinite period of

time. You do not have to go back to court again.

The Chief Psychiatrist or the Mental Health Review Board can discharge

you from the order. If you want to be discharged from the order at any

time you can appeal to the Mental Health Review Board. When you are

discharged you will not go back to prison. You might be discharged

completely but you are more likely to be discharged on a Restricted

Community Treatment Order.
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Restricted Community Treatment Orders
A Restricted Community Treatment Order can only be made if you have

received a Hospital Order sentence. The order will be made if the Chief

Psychiatrist believes that you still need treatment for your mental illness but

you do not need to be in hospital to receive treatment. A Restricted

Community Treatment Order can only be made if you meet all the criteria

in the Mental Health Act. The criteria are:

That you appear to be suffering from a mental illness that requires

treatment.

The treatment can be obtained by making you subject to a Restricted

Community Treatment Order.

You should be made subject to the Restricted Community Treatment

Order for your health and safety or for the protection of members of

the public.

The Chief Psychiatrist can put very stringent conditions on a Restricted

Community Treatment Order – any conditions that she or he believes are

appropriate. The Mental Health Review Board reviews and approves the

making of a Restricted Community Treatment Order. However, it cannot

review the conditions of the Restricted Community Treatment Order.

Once it has been made, only the Chief Psychiatrist can vary the conditions

on a Restricted Community Treatment Order.

If you want to appeal against a Restricted Community Treatment Order you

can appeal to the Mental Health Review Board. The Board may keep you on

the Order, discharge you from it or revoke it and send you back to hospital.

Hospital Security Orders
This order is a sentence. A court can sentence you to a Hospital Security

Order instead of sentencing you to prison. A court is not able to make a

Hospital Security Order unless, if it was not for your mental illness, the
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court would have imposed a prison sentence. The court will usually convict

you as well as recording a finding of guilt before putting you on a Hospital

Security Order.

The court will order a fixed period of detention with a non-parole period.

For example the Hospital Security Order will state that you are ordered to

serve 12 months with a non-parole period of three months. You will then

be admitted and detained as a security patient, probably at the Thomas

Embling Hospital. You are then a patient under the Mental Health Act and

the rights set out on pages 56 - 62 apply to you.

If you are discharged from hospital before the end of the set period you will

be sent back to prison. eg. if you have been sentenced to a 12 month

Hospital Security Order and you are in hospital for three months and the

Authorised Psychiatrist or the Mental Health Review Board makes a

decision that you do not meet the criteria set out on pages 51- 52 you will

be sent to prison to serve the rest of the nine month sentence. You can

only be held at the mental health facility as a Security Patient for as long as

the court has stated in the fixed term sentence. However, if a senior

psychiatrist thinks that you still need to be in hospital you may be kept in

hospital as an involuntary patient under the Mental Health Act, or released

on a Community Treatment Order.

If you become an ordinary involuntary patient in hospital or on a

community treatment order at the end of your sentence you have appeal

rights and should see the booklet Patients Rights – A Self Help Guide to the

Mental Health Act, which you can get from the Mental Health Legal Centre

(page 68).

If you do not want to be in hospital and want to serve the rest of your time

in prison ask your psychiatrist to transfer you to prison. If he or she does

not agree to transfer you from hospital to prison you can appeal to the

Mental Health Review Board.
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Your Rights If You Are
On Mental Health
System Orders
Treatment
It is your right to receive the best possible care and treatment. You have

the right to be involved in planning your treatment. However, if your

psychiatrist believes that a certain type of treatment is necessary, that

treatment can be given to you even if you refuse. You also have the right to

a second opinion about your psychiatric condition and treatment.

You should speak to a lawyer if you do not agree with the treatment you

are receiving.

If you are not happy with the treatment you are receiving you can complain

to the Office of the Chief Psychiatrist, or the Health Services Commissioner.

You can also ask a community visitor to visit you and help you argue your

case (see page 71 for contact details).

The Mental Health Act sets out a number of Principles of Treatment and

Care which apply to you. To find out what they are, you should see the

booklet Patients Rights – A Self Help Guide to the Mental Health Act, available

from the Mental Health Legal Centre.

Confidentiality
Your medical file and medical treatment is confidential. Information can only

be given to other people in certain circumstances. For example information

about your medical condition and treatment can only be given to a relative

or person if he or she is your primary carer and the information is

reasonably required for your ongoing care. This information can be given

even if you disagree.
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The police cannot have access to your medical file. However, your file can

be subpoenaed to court if your medical condition is relevant to your

criminal case. A Magistrate or Judge will then decide if the police can have

access to your file.

Confidentiality can only be breached in very special circumstances. If you

think that your confidentiality has been breached speak to a lawyer about

what you can do.

Access To Your Records – Freedom Of
Information
You can get access to the files about your mental health treatment, and your

prison files. You can ask to look at the files or get photocopies. You do so

by writing to the Freedom of Information Officer at the prison or hospital.

Sometimes parts of the information will not be given to you if they fall

under limited exemptions, but you do have appeal rights and you must be

given everything else in the file. When you write asking for access, tell them

you are on a low income so that fees can be reduced or completely waived.

Leave Of Absence
If you are on a Hospital Order, Hospital Security Order or you have been

transferred from prison to the Thomas Embling Hospital you may be entitled

to leave from the Thomas Embling Hospital for short periods of time to visit

family and friends either for a few hours, overnight or a weekend. If you

want leave you should speak to your doctor, psychiatrist or casemanager.

If you are on a Hospital Order, leave is approved by the Authorised

Psychiatrist at the hospital unit.

For Restricted Hospital Orders and Hospital Security Orders, there are two

kinds of leave: special leave of absence and leave of absence. Special leave of

absence cannot exceed 24 hours and is for specific purposes. Leave of

absence may be allowed for any purpose and period of time. If you are on

any of these orders special leave of absence is approved by the Chief
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Psychiatrist for up to 24 hours. In relation to any other leave of absence

the Secretary to the Department of Justice approves the leave.

If you are refused special leave by the Chief Psychiatrist you can appeal to

the Mental Health Review Board. If you are refused leave of absence for any

other purpose by the Secretary to the Department of Justice you do not

have any appeal rights.

Absconding Or Being Absent Without Leave
If you are on a Hospital Order, Hospital Security Order or Restricted

Hospital Order and you leave the hospital without permission you can be

apprehended by police or mental health service workers. If you are on a

Hospital Order and are absent for 12 months without being apprehended

you are then discharged and are no longer an involuntary patient, unless the

Mental Health Review Board makes an order that you are not discharged.

Transfers
If you are on mental health system orders your psychiatrist may want to

transfer you to another mental health service. The Chief Psychiatrist can

order you be transferred if it would be for your benefit or necessary for

your treatment. If you do not want to be transferred you can appeal to the

Mental Health Review Board.

It may also be possible to be transferred interstate.Talk to a lawyer about

this.

Social Security 
You may be entitled to the Disability Support Pension when you are in a

mental health facility. You may not be considered to be ‘in prison’ under the

Social Security Act. However, different rules apply to different situations

depending upon your type of order and how you ended up in hospital and

you should talk to a lawyer about this.
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Mental Health Review Board
The Mental Health Review Board is an independent Board. Within eight

weeks of your being transferred to hospital from prison or put on a

Diagnosis Assessment and Treatment Order, a Hospital Order or Hospital

Security Order by the court, and then every 12 months after that, the

Board must review your case to decide whether you should still be in

hospital. You will only be kept in hospital if the Board find all of the

following apply to you:

You appear to be mentally ill.

The treatment you need can be obtained in a mental health service.

Due to your mental illness, you need to be kept in the mental health

service, for your health and safety (whether to prevent a deterioration

in your physical or mental condition or otherwise) or for the

protection of members of the public.

The Board will automatically review your case every 12 months while you

are on a mental health system order.

If the Chief Psychiatrist applies to put you on a Restricted Community

Treatment Order the Board must review that application as soon as

practicable and decide if you should be on the order, applying the same

three principles as above.

If you are on any of these orders you can also appeal to the Board at any

time to be taken off it and the Board will apply the same principles.

If the Board takes you off a Hospital Security Order (see page 55), a

Hospital Order transferring you from prison (see page 48) or a Restricted

Hospital Order (see page 48) you go back to prison. If it takes you off a

Hospital Order you were put on by the court you are released into the

community. If it takes you off a Restricted Community Treatment Order,

you are free to choose whether to receive treatment.
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60 Mental Health Review Board (MHRB)

Mental Health System Orders Made By Court

Assessment Order

Involuntary Patient

Appeal to MHRB at any
time – Automatic
review not likely to take
place within the 72
hours of order.

If discharged by MHRB
or Chief Psychiatrist, no
longer an involuntary
patient but still subject
to a sentencing decision
by the court.

MHRB may be able to
approve transfer to an
interstate mental health
service.

Diagnosis,
Assessment and
Treatment Order

Involuntary Patient

Appeal to MHRB at any
time.

Automatic review
within first eight weeks
and then every 12
months.

If discharged by MHRB
or Chief Psychiatrist, no
longer an involuntary
patient but still subject
to a sentencing decision
by the court.

MHRB may be able to
approve transfer to an
interstate mental health
service.

Hospital Order

Involuntary Patient

Appeal to MHRB at any
time.
Automatic review
within first eight weeks
and then every 12
months.

If discharged by MHRB
or Chief Psychiatrist
released from detention
and free to choose
whether to receive
treatment unless placed
on restricted
community treatment
order.

MHRB may be able to
approve transfer to an
interstate mental health
service.

If absent without leave
for 12 months and not
apprehended, no longer
an involuntary patient
unless MHRB make
order that not
discharged.

Hospital Security
Order

Security Patient

Appeal to MHRB at any
time.

Automatic review
within first eight weeks
and then every 12
months.

If discharged by MHRB
or Chief Psychiatrist
transferred to prison
for unexpired period of
sentence.

Restricted
Community
Treatment Order
(RCTO)

Chief Psychiatrist
applies for RCTO.

MHRB has to approve
RCTO.

Appeal to MHRB at any
time.

Automatic review
within first eight weeks
and then every 12
months.

If discharged by MHRB
or Chief Psychiatrist
from RCTO, free to
choose whether to
receive treatment.

Only Chief Psychiatrist,
not MHRB, can vary
RCTO.
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Transfer to Another Mental 
Health Service in Victoria

Security Patients and Involuntary Patients

appeal to MHRB against transfer at any time

Civil Mental Health OrdersTransfer From Prison To Hospital

Restricted Hospital
Order

Security Patient

Appeal to MHRB at any
time.

Automatic review
within eight weeks and
then every 12 months.

If discharged by MHRB
or Chief Psychiatrist,
transfer back to prison
for unexpired portion
of sentence.

If refused 
Special Leave 
(Up to 
24 hours)
by Chief 
Psychiatrist 
can appeal to 
MHRB.

Hospital Order

Involuntary Patient 

Appeal to MHRB at any
time.

Automatic review
within first eight weeks
and then every 12
months. If discharged by
MHRB or Chief
Psychiatrist, transferred
back to prison for
unexpired portion of
sentence.

MHRB may be able to
approve transfer to an
interstate mental health
service.

If absent without leave
for 12 months and not
apprehended, no longer
an involuntary patient
unless MHRB orders
that not discharged,
though then can be
apprehended as a
prisoner.

Involuntary Patient
In Hospital

Involuntary Patient

Appeal to MHRB at any
time.

Automatic review
within first eight weeks
and then every 12
months.

If discharged by MHRB
or Authorised
Psychiatrist, free to
choose whether to
receive treatment.

MHRB may be able to
approve transfer to an
interstate mental health
service.

If absent without leave
for 12 months and not
apprehended, no longer
an involuntary patient
unless MHRB orders
that not discharged.

Involuntary Patient
On Community
Treatment Order

Involuntary Patient

Appeal to MHRB at any
time.

Automatic review
within first eight weeks
and then every 12
months.

If discharged by MHRB
or Authorised
Psychiatrist, free to
choose whether to
receive treatment.

MHRB can vary
conditions on
Community Treatment
Order (length of order,
who provides
treatment, or residence
condition if there is
one) as well as
discharge from order.



After your sentence ends you might be made an involuntary patient either

on a community treatment order or in hospital. In either case, the Board

reviews your status, and you can appeal at any time. You should get the

booklet Patients Rights – A Self Help Guide to the Mental Health Act from the

Mental Health Legal Centre to find out about your rights of appeal and

review.

The Board also hears your appeal if you object to being transferred to

another mental health service and hears your appeal if the Chief Psychiatrist

refuses to give you special leave as a security patient.

The Mental Health Review Board does not make any decisions about your

treatment. They will only check if the requirements of the Act have been

fulfilled to keep you in a mental health facility, or on an RCTO, or whether

you should be transferred.

The flow chart on page 60 sets out the role of the Board in relation to the

different mental health system orders.

You should speak to your doctor, psychiatrist, casemanager or Unit Manager

about how to make an application to the Mental Health Review Board. You

can also write directly to the Mental Health Review Board. (see page 69 for

details) 

You have a right to legal representation at the hearing. You can take anyone

you want to the hearing, if you think they will support your case. You can

take letters or reports from other people or ask the Board to talk to

people over the phone. You have the right to get access to all the

documents the Board will have at least 24 hours before the hearing. This

includes the file about your treatment. If the psychiatrist says you shouldn’t

see parts of the file, the Mental Health Review Board will decide whether

you can, and a lawyer can argue for you. After the hearing you can request

a detailed Statement of Reasons for the decision if you write to the Board

within 28 days of the hearing. You can appeal to the Victorian Civil and

Administrative Tribunal within 28 days of the hearing.
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Compensation And Restitution Orders
In addition to the orders already described, if you are found guilty of theft

you may be ordered to pay the money back or return the goods.

If you are found guilty of an offence resulting in pain and suffering, or loss,

destruction or damage to anyone’s property, you may be ordered to pay

compensation in addition to any of the orders discussed previously.

These orders cannot be made if you are found not guilty on the grounds of

mental impairment – see below. Talk to a lawyer about these orders.

Unfitness To Be Tried And Not Guilty 
On The Ground Of Mental Impairment
Special provisions apply to people whose illness means they are not able to

fully participate in their trial or that they are not guilty of the offence.

These provisions only apply to people who have a mental illness which is

defined under the Mental Health Act as a medical condition categorised by a

“significant disturbance of thought, mood, perception or memory. ” Some

mental illnesses such as personality disorders may not fall under that

definition. You should speak to your lawyer and doctor about this.

Unfitness To Be Tried
If you are facing charges in the County or Supreme Court and have a mental

illness a jury may find that you are unfit to stand trial. You are unfit if:

You can’t understand the charge or charges, the trial, or the evidence at

the trial, or 

You can’t make decisions about the trial, including whether you should

plead guilty, which people you don’t want on your jury, or what you

want your lawyer to say.

If you are found unfit the judge must determine whether or not you are
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likely to become fit to stand trial over the next 12 months. If you become

fit to stand trial the trial will continue.

If you remain unfit to be tried, or it is unlikely that you will become fit to

stand trial within 12 months, a special hearing must be conducted to

determine whether one of the following applies to you:

You are not guilty.

You are not guilty on the ground of mental impairment.

You committed the offence (This is not the same as being found guilty

or convicted).

If you are found not guilty at this special hearing you must be released. If

one of the other two findings are made, the court can release you

unconditionally, or make a Supervision Order, as discussed on the next page.

Defence Of “Mental Impairment”
The defence of “mental impairment” applies if your mental illness meant that

you did not know what you were doing, or that what you were doing was

wrong. It is complex both legally and medically. You should seek advice

from a lawyer about whether you can successfully use this defence and

whether it is a good idea in your circumstances.

Orders The Court Can Make
If you are found not guilty on the ground of mental impairment or unfit but

to have committed the offence the judge will decide the appropriate order

to make. The Judge can make the following orders:

Unconditionally release you, or

Put you on a Supervision Order (either custodial or non-custodial) and

make you a forensic patient.

If you are a forensic patient you are a patient under the Mental Health Act,

and the rights set out on pages 56-58 apply, except for the rights about

leave, transfers and absence without leave.
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Supervision Orders
If the court is considering a supervision order it may be either a Custodial

or Non-Custodial Order depending upon the circumstances of your case. If

you are ordered on a custodial supervision order you will usually be sent to

the Thomas Embling Hospital. You should not be sent to prison unless the

court cannot find an appropriate place for you to be held. If you are put on

a Non-Custodial Supervision Order you will be living in the community and

have to abide by conditions.

In deciding what order to make, the court must put the least restrictions on

your freedom consistent with the safety of the community.

If you are found not guilty on the ground of mental impairment in the

Magistrates’ Court, you will not be put on a Supervision Order and will

receive no penalty. There will just be a record that you have been found not

guilty of the offence on the grounds of mental impairment.

How Long Will You Be On A Supervision Order?
Supervision Orders last for an indefinite period. However, you can apply at

any time for leave or to have your Order varied. Also, you will automatically

have a major review by the Court when you reach your nominal term. The

nominal term is 25 years if the offence is murder. It is whatever the

maximum term is for “serious offences” such as rape, incest, intentionally

causing serious injury, abduction or detention, kidnapping and armed

robbery. It is half whatever the maximum sentence is for other offences.

Leave if you are on a Supervision Order
Special Leave

Leave for up to 24 hours can be granted by the authorised psychiatrist

responsible for your treatment, if it is for a special purpose such as medical

treatment or to attend an important event and the safety of members of

the public will not be seriously endangered by you having leave.

You can appeal to the Forensic Leave Panel if you do not get that leave.
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On Ground And Limited Off Ground Leave

The Forensic Leave Panel can grant forensic patients On Ground Leave,

which allows you to be in the grounds of the hospital.

It can also grant day leave between 6. 00 am and 9. 00 pm, and overnight

leave up to three days per week. The Panel can grant these kinds of leave

for up to six months.

The Chief Psychiatrist can suspend this leave if he or she believes anyone’s

safety will be seriously endangered by the leave.

Extended Leave

If you are on a Custodial Supervision Order you can apply to the court that

sentenced you for Extended Leave. This type of leave effectively allows you

to live in the community with conditions. Extended leave can be granted for

periods of up to 12 months at a time and may be granted more than once.

Extended Leave can be cancelled by the court if it believes anyone’s safety

will be seriously endangered by the leave.

Applying For Variation Or Revocation Of A Supervision Order
If you are on a Custodial Supervision Order you can apply to the court at

any time to have the order varied. It must first be varied to a Non-

Custodial Supervision Order before it can be revoked. You have to have

been on Extended Leave for at least 12 months before your order will be

varied to a Non-Custodial Supervision Order.

If you are on a Non-Custodial Supervision Order you can apply to court at

any time for variation or revocation of the order. A court cannot revoke a

Supervision Order unless it has been a Non-Custodial Order for at least 12

months.

A court can vary the condition of a Non-Custodial Supervision Order or

vary it back to a Custodial Order if you fail to comply with it.
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Major Review
Your Major Review takes place once you reach the nominal term of your

order. At that Review, if you are still on a Custodial Supervision Order the

court must vary it to a Non-Custodial Supervision Order unless it believes

your safety or the safety of members of the public will be seriously

endangered. If you are on a Non-Custodial Order the court may confirm

the Order, vary it or completely revoke it.

You should not wait for the Major Review, but consider applying as soon as

you can for leave and then variation or revocation of your order.

Transfer Of Forensic Patients
The Chief Psychiatrist can order that you be transferred to another mental

health service if it would be for your benefit or necessary for your

treatment. If you object to a transfer you can appeal to the Forensic Leave

Panel.

The Minister for Health can make an order to transfer you interstate.

Appeals Against A
Decision Of A Court
You have rights of appeal against all of the sorts of court orders discussed

above.

If you disagree with a Magistrate’s decision that you are guilty or you think

that the penalty you have received is too harsh you can appeal to the

County Court. You must do this within 28 days of the hearing.

If you are sentenced or placed on a mental health system order or

Supervision Order in the County Court or Supreme Court you can also

appeal. There are very strict time limits and very specific ways of how you

can appeal to higher Courts. Get legal advice immediately after your court

appearance about how you can appeal.
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Obtaining Legal
Assistance

Mental Health Legal
Centre
Level 4, 520 Collins Street
Melbourne 3000
Ph: (03) 9629 4422
1800 555 887

Federation Of Community
Legal Centres
1st Floor, 212 King Street
Melbourne 3000
Ph: (03) 9602 4949
This service will tell you where
your closest community legal
centre is situated.

Victoria Legal Aid
350 Queen Street
Melbourne 3000
Ph: (03) 9269 0234 or 
1800 677 402 (toll free country
callers)

A Duty Lawyer At Court
On The Day Of Your Case
If you have not seen a
lawyer before you get to
court see the duty lawyer at
the court and ask them to
represent you. This is a free
service. Try and get there
as close to 9. 00am so you
can see the duty lawyer
early.

A Private Lawyer Through
The Law Institute’s
Referral Service
470 Bourke Street
Melbourne 3000
Ph: (03) 9607 9550
Ask for the names of criminal
lawyers experienced in criminal
law problems. The lawyer will
see you for 30 minutes for free.
Ask them if Legal Aid will be
able to pay for any further
work, or how much any further
work will cost you.
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Obtaining Medical
Treatment While
In Custody

Custodial Medical Unit
Victoria Police Centre
Concourse Level
637 Flinders Street
Melbourne 3000
Ph: (03) 9247 6666

Adult Parole Board

Adult Parole Board
Quay West Precinct
71 Moreland Road
Footscray 3001
Ph: (03) 9687 8077

Applications For
Leave For Forensic
Patients

Forensic Leave Panel
2nd Floor, 555 Collins Street
Melbourne 3000
Ph: 1800 222 987

Appeals To The
Mental Health
Review Board

Mental Health Review
Board
Level 30, 570 Bourke Street
Melbourne 3000
Ph: (03) 8601 5270
1800 242 703

Appeals From The
Mental Health
Review Board To
The Victorian
Civil And
Administrative
Tribunal

VCAT (General List)
7th Floor, 55 Kings Street
Melbourne 3000
Ph: (03) 9628 9788
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Making A
Complaint Against
A Lawyer

Law Institute
470 Bourke Street
Melbourne 3000
Ph: (03) 9607 9550

Legal Ombudsman
Level 10 461 Bourke Street
Melbourne 3000
Ph: (03) 9642 0655

Making A
Complaint Against
The Police

Ethical Standards
Department 
(Customer Assistance &
Community Consultation Unit)
Level 2, Flinders Tower
637 Flinders Street
Melbourne 3005
Ph: 1300 363 101 

(8. 00am – 10. 00pm) 7 days 

Deputy Ombudsman
(Police Complaints)
Level 22, 459 Collins Street
Melbourne 300
Ph: (03) 9613 6222 or 
1800 806 314

Complaints About The
Federal Police
Ombudsman (Commonwealth)
Level 10, 2 Lonsdale Street
Melbourne 3000
Ph: (03) 9654 7355



Making A Complaint
Against A
Psychiatric
Hospital, Mental
Health Service,
Psychiatrist Or
Other Mental
Health Worker

Health Services
Commissioner
Level 30, 570 Bourke Street
Melbourne 3000
Complaints line: 8601 5200
Toll Free: 1800 136 066
Administration inquiries:
Ph: (03) 8601 5222

Chief Psychiatrist
Department of Human Services
555 Collins Street
Melbourne 3000
Ph: (03) 9616 7777

Asking Community
Visitors To Visit
You In Hospital

Community Visitors
Program
5th Floor, 436 Lonsdale Street
Melbourne 3000
Ph: 9603 9500 or
1800 136 829

Making An Inquiry
About An
Independent Third
Person

Office of the Public
Advocate
5th Floor, 436 Lonsdale Street
Melbourne 3000
Ph: (03) 9603 9500 or
1800 136 829
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Produced by The Mental Health Legal Centre Inc. 

LEVEL 4 l 520 COLLINS ST l MELBOURNE l VIC  3000

If you would like more copies of this
booklet, contact 

Mental Health Legal Centre

Level 4, 520 Collins Street, 

Melbourne Vic 3000

Ph: 9629 4422

1800 555 887

You can also download this publication on
www.vicnet.net.au/~mhlc
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